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STATE OF WISCONSIN COURT OF APPEALS DISTRICT ONE

State Of wisconsin,
Plaintiff-Respondent,

V. Appeal No.2011AP001249
Circuit No.02cf4131
JOSEPH JORDAN,
Defendant- Appellant,

APPEAL OF DENIAL OF RELIEF OF DEFENDANT’S
§ 974. 06 MOTIONS ‘ '

STATEMENT OF THE CASE
Nature Of The case: April 5, of 2003, Jordan was found
guilty, in a trial by jury, of one count of First Degree
Reckless Homicide; Three Counts of First Degree Recklessly
Endangering Safety; and one count of being a Felon in Possession
of a Firearm in violation of wis. Stat. §§ 940.04(1), 941.30(1)
and 941.29(2) respectively in the Milwaukee County Circuit Court
(R.2), He was sentenced to 36 years of initial confinement, to
be followed by an additional 20 years of extended supervision.
This appeal is related to the Circuit Court’s denial of Jordan’s
recent motion under Wwis. Stat. § 974.06, (R.84, 90,120, 1i22,
126) on April 11, 2011 and reconsideration motion which was
denied by the court on Maykgﬁ of 2011 (R.138,) (App. 1)
PROCEDURAL STATUS OF THE CASE LEADING UP TO THIS APPEAL
After Jordan’s conviction, Jordan filed a timely notice
of appéa1 and this court affirmed his conviction. On June 14,
2004, to the wisconsin Court of Appeals which affirmed the

conviction on) June 28, 2005, The Supreme Court of Wisconsin



denied review of Jordan’s appeal on January 20, 2006. On April
25, 2007, 3Jordan filed a Petition for writ of Habeas Corpus
pursuant to 28 USC 2254 1in the United States District Court for
the Eastern District of wisconsin along with an Abeyance Motion.
Those pleadings were denied by the District Court on May 3,
2007. After filing a Notice of Appeal, the Seventh Circuit
Court issued a certificate of Appealablilty on February 11, 2008
to address whether tiial counsel rendered ineffective assistance
in failing to finterview two witnesses along with any other
issues “identified by counsel” (emphasis added) (App.25 part B).
on February 22, 2008, the 7th Circuit Court of Appeals appointed
Michael J. Summerhill of Kitten Muchin, and Rosenmann LLP to
represent Jordan in this matter.

Oon May 5, 2008, Jordan, through counsel and AAG
Christopher G. wren, stipulated an agreement 1in which both
parties agreed to request that the 7th Circuit Court of Appeals
enter an order remanding this matter to the district court with
instructions to grant Jordan’s Abeyance Motion and stay his
petition for writ of Habeas Corpus and hold it in abeyance for a
period not to exceed 75 days within which Jordan shall 1initiate
any and all parallel state relief proceedings. This matter was
subsequently remanded to the district court for actions
consistent with the parties’ agreement (App 42). However,
appointed counsels were unable to proceed 1in Wwisconsin and
Jordan was forced to file his petition pro se due to a dead

Tine (App 43 1)

DISPOSITION IN THE TRIAL COURT AND STATEMENT OF FACTS RELEVANT TO ISSUES
PRESENTED FOR REVIEW: '



on January 4% of 2009 Jordan filed a motion pursuant to
wisconsin Stat § 974.06 alleging 1ineffective assistance of
counsel, among other claims for trial counsel’s failure to
contact witnesses,(R.84, 90) Jordan established that these
witnesses were vital to his defense by submitted affidavits that
alluded to his 1nnocence. The Circuit Court unreasonably
concluded that these witnesses’ stories were not credible
because of all thing$ - they were too consistent.

The court ruled that several witness will not describe a
car the same, and since the defendant witnesses did, they must
have been coached by the defendant, to testify to the
allegations contained in their affidavits, the Court hinted (App
14-25). The Circuit Court abused its discretion in denying the
defendant motion based on speculation that the witnesses were
coached by the defendant to 1ie. 1Its decision was also contrary
to law established by the cCourt of Appeals as well as the
Supreme Courts of Wisconsin and the United States.

I THE CIRCUIT COURT ERRONEOUSLY EXERCISED ITS DISCRETION BY ADOPTING
THE STATE’S BRIEF WHOLESALE AND WITHOUT EXPLANATION AS SUPPLEMENTAL
REASONS FOR DENYING DEFENDANT’'S MOTION

A - Newly Discovery of Evidence; Standard of Review
An Appellate court reviews a Circuit Court’s
determination as to whether a defendant has established his
right to a new trial based on newly discovered evidence for an
erroneous exercise of discretion Thus, the Court of Appeals will
find an erroneous exercise of discretion if the Circuit Court’s

factual findings are unsupported by the evidence or if the Court



applied an erroneous view of the Tlaw. In re Marriage of
Trieschmann v. Trieschmann, 178 wis.2d 538, 541-42 (citations
omitted).
The Newly Discovered Evidence

The newly discovered evidence in this case consist of (1)
a sworn affidavit by Quincy in which Quincy admitted that he
(not Jordan) committed the shootings; (2) testimony from Lionne
Davis that Quincy confessed to him that he committed the
shooting; (3) testimony from cCharley that Quincy confessed to
him that he committed the shootings and that minutes before the
shooting Charley observed that Jordan was not in the car which
was involved in the shooting; and (4) testimony from Deyon Lee
and Jason Hohnstein consistent with that.

1 The Trial Court Abused its Discretion when it Adopted the
State’s Position without Explaining the Factors upon
which its Decision is based

The Circuit Court denied Jordan’'s motion for a new trial
without explaining the facts or the appropriate Tegal standards
upon which its decision is based. with a mere ruling “by right”
the Circuit Court adopted the following position of the State in
which was erronecus (App 20). Difeo v. Ernst & Young, 901 F.2d
624 (CA7 1990), The cCourt did not explain why Quincy’s!
confession does not create a reasonable doubt as to Jordan’s
guilt and whether Quincy was a statement against penal interest,
(App20) . At most, the Court determined that the affidavits which

Jordan presented were contrived and incredible because they

1 To prevent confusion between the two Grants (Quincy L. Grant and
Charley L. Grant) they are not related according to Charley (R.150; 5).
However they will be referred to as Charley and Quincy.



contain too much detail regarding Blake's car (Appl7-18). The
problem with this ruling, as it pertains to Quincy’s affidavit,
is that Quincy did not describe either Blake’'s or the victim’s
car (App29 left Y 6-7).Therefore, the Ccourt’s ruling 1is not
based upon the facts of record (Id). Moreover, Charley, Deyon
Lee, and Jason Hohnstein were all acquaintances of Michael
Blake. In fact, Lee told the detectives they all use to rent the
“hype” (as in drug additts) car that was identified. (App 40)
(R151:14, R; 150; 7).

More importantly, the details in the affidavits do not
make the affidavits incredible. E.g., Rohl v. State, 65 Wis.
2d at 695, Furthermore, the details in the affidavit may merely
create an issue of credibility, but issues of credibility are
for a jury to resolve. See State v. Anderson, 137 Wis. 2d 267,
275-76 (1987). The court, in fact, acknowledged it (App 8). The
Court, nevertheless, disregarded the legal principles (App7)
State V Guerard 2004 wI 85 §42.( Chambers v. Mississippi, 410
U.S. 284, 35 L. Ed. 2d 297, 93 S. Ct. 1038 (1973).

2 Analyzing the Circuit court’s ruling of Jordan being
uncooperative pretrial with trial counsel

First, the trial court ruled that Jordan was not
cooperative throughout the course of the preparation for his
trial until the very end. Thus, any Tlack thereof was Jordan’s
fault (Appl4-15). This was simply a paraphrase of the State’s
argument (Appl2). The Court considered no other facts relevant
that was presented by the defense. The problem is this opinion

is not supported by the record (Appl4-15).



The facts are: Russell Bohach was appointed to

represent Jordan 10-30-02 (R10, 11). Pretrial was set 12-18-02
(R; 63) and trial was set 3-3-03. Jordan wrote to trial counsel
several times within those five weeks, even calling trial
counsel to no avail (App26-28) (R.12, 13) .The trial Court set
another pretrial hearing on 1-16-03 1in which 3Jordan wasn’t
present. However, another month and a half went by with no word
from counsei regarding preparation for trial. The defendant
wrote letters again, and filed a motion for new counsel on 2-05-
03. See (App Id). After filing this motion attorney Bohach
traveled to Green Bay Correctional on 2-12-03 (two weeks before
trial) to see Jordan because he was mad about the motion Jordan
filed against him. with these facts in view, this is contrary
to the state’s and Circuit Court’s opinion. ?

Therefore, trial counsel represented Jordan for over

four and half months before he actually talked to him about

the case, which was two week before trial, March 37, 2003.
This was only after Jordan wrote the trial Court and counsel
several Tetters to no avail leaving Jordan to 77iterally file a
motion for new counsel, citing ethical rules that counsel
violated (App.27-28). Any reasonable defendant would have
been upset, just as attorney Bohach was upset at the fact that

Jordan filed such a motion on him. Therefore, the last minute

2 when addressing the trial Court, the State told the Court that

attorney Bohach should address Jordan’s allegations and that he didn’'t
know whether Jordan was being dilatorial or not, see; App# (R.64; 10-
11). Jordan told trial Judge Franke that he didn’t provide Bohach with
the information at the times he showed up for Court because Bohach
would always tell the defendant he’ll get it from Jordan when he would
visit him, but Bohach never did show up to discuss the {dnformation
(R.64;7, line -10). Bohach did not dispute this. Jordan also told the
Court that he tried calling and writing, but got no response (ID).



visit from trial counsel was not fruitful. However, the trial
court forced counsel on Jordan and gave the defense a month to
prepare.’
3 circuit court ruling on cCharley Grant
The Circuit Court ruled that there was a significant
dispute that trial counsel knew of charley and that Jordan had
not proved otherwise (App 9). However, this 1is also not
supported by the record with trial counsel own wordls (R65; 5-
6). This police report provides Charley’s name, number,
address, and Kolett walker tells them of a house where Charley
lives. Therefore, the Circuit Court’s ruling is not supported
record. See (app 31-Bottom right hand corner).
4 Analyzing circuit court ruling on Deyon Lee

when considering the deficiency of counsel’s performance
in not contacting Deyon Lee, the Court ruled Jordan had not
proved that Lee may not have been found and assumed (Appl8)
that even if trial counsel was deficient in his investigation
it doesn’t change anything. In the same breath, the judge held
counsel wasn’'t deficient. First, courts cannot both assume
deficient performance and then hold that counsel's performance
was not deficient, Sussman v. Jenkins, 642 F.3d 532, 534 (ca7
2011) (App.15).

3 on the day of trial 4/1/03, a hearing was held regarding the trial
attorney investigation, uestions of witnesses, and the defendant
ability to represent himself (R.69). During this hearing the defendant
_ told the courts that trial attorney won’t talk to the victims and
witnesses (R64: 13-14, Tline 6).when asked if the defendant wanted an
adjournment the defendant stated “no” (R69; 17).Trial attorney told_the
courts the reasons why he believe defendant is upset (R.69;10 Tine
4).The defendant told trial court that counsel won’t subpoena witnesses
and the names given to counsel are names out of the police reports (R;
69 12 lines 6, 13, line 12). with these facts in view, hearing Judge
Conen ruling is not supported by the record, see (App 14-15)



Moreover, the Circuit Court found it odd that a “seasoned
criminal trial attorney (R.148; 17) would not question one
witness (Deyon Lee) out of eleven. Id. First, a Tlawyer’s
effectiveness is not measured by his success United States v.
Hammonds, 425 F.2d 597 CADC 1970). However, Bohach failed to
question 5 witnesses (App 34). Furthermore, Deyon Lee
testified that, though he was running the streets, he could
have been contacted through the address provided (R.151; 11-
12). Furthermore, the other police report was the main source
of information in which the mother of Lee’s child told another
person that Mr. Lee was involved in the homicide of the victim
in this case (App 38). Yet when the Circuit Court made his
conclusion of fact on the phone report, he focused on the one
address when there was more than one source of information to
contact Mr. Lee other then the address Lee said he was never
there but still could have been contacted there (i.e., left a
message). However this still doesn’t relieve trial counsel of
his duties. Furthermore, the private investigator report
clearly refutes “any” act to pursue Mr. Lee (app 28 bottom

right a hand corner).

5 Analyzing Circuit court ruling regarding trial counsels
failure to present a complete defense of Jordan’s defense

Finally, the lower courts standard regarding Bohach failure to
present a complete defense (left hand right hand) is erroneous.
The relevant question is not whether counsel choices were
strategic (App21-22). But the question 1is whether trial
counsel’s actions were reasonable, Roe v. Flores ortega, 528 US

470 (2000). However, Bohach went on a fishing expedition with



the State’s witnesses in which the defense was founded on and
had no ideal that the state’s witnesses were going to testify
differently (R.72; 80, 84) (R. 64; 13-14, Tine 6). Then the
evidence that Jordan was right handed was never presented for
the jury who questioned the ava11ab111tyaféhe evidence after
Bohach made the closing argument (App35-36). (R. 75; 245-47),
and called fiction by the state (R.75; 260-261).
From these facts on the record, its clear the Circuit
Court only paraphrased the sState’s submissions and went on
further to adopting the States brief without explanation
(Appl9-23). The Supreme Court has explained why such rulings
should be frowned upon see; Bfight: 380 F.3d at 732. Here the
court’s rationale for denying Jordan relief as expressed in
open court relied on a perceived lack of resulting prejudice
rather than on resolution of any factual dispute. The Court
gave no more reason for its wholesale adoption of the State’s
position, asserting only that they were persuasive. This was
deemed insufficient in Trieschman. The post-conviction Court’s
actions reflect, not merely the erroneous exercise of
discretion by failing to explain its wholesale adoption of the
State’s arguments, but an abdication of its judicial role
Bright v. westmoreland County, 380 F.3d 729 731-32 (CA3 2004).
under these circumstances, it is clear that the Circuit Court
not only abused 1its discretion, but also “essentially”
infringed on the fundamental fairness of the proceedings.
whatever the State’s argument, the Court may or may not have

rejected sub silentio, and reason for that decision, we simply



do not know, thus rendering appellate review impossible
without remand for specific findings of fact, Trieschmann at
>44 (quoting Wurtz, 97 Wis. 2d at 108). Jefferson vs. Upton
130 s. ct. 2217, at 2223 (2010)

II THE CIRCUIT COURT DENIED JORDAN A MEANINGFUL OPPOUTUNITY TO
BE HEARD WHEN IT REFUSED TO ALLOW HIM TO REPRESENT HIMSELF THROUGH
THE 974.04 PROCEEDINGS

Although Joirdan did not have a right to counsel on his

postconviction motion, the court made a determination that he
was incompetent to represent himself, and therefore took it
upon itself to appoint an attorney, therefore, that attorney
had to be competent and provide effective representation in
this case, lest Jordan end up disadvantaged by the courts
decision to appoint ineffective counsel and then subsequently
hold Jordan accountable for counsel’s ineffectiveness, which
is exactly what occurred 1in the case at bar and such
appointment deprived Jordan of fundamental fairness of the
974.06 proceeding.

On January 15, 2010 and oOctober 30, 2009 the Honorable
Jeffrey A. cConen engaged in a colloquy regarding Jordan’s
motion to represent his self by enquiring, primarily about
Jordan’s understanding, age and how far he got in school. The
court ruled that Jordan was “not competent to represent
himself in this matter [because] he had an opportunity to do
so in the past and once he did that he sought advice and
representation by counsel in the continuation of this appeal”

and that Jordan had “Timited education”. with this ruling,

10



the court forced Jordan to precede with counsel (R. 148; 2-15)
also See: (R.149; 1-13).The court did not give Jordan an
opportunity to put forth any new information as to why he
should have been allowed to represent himself, and therefore,
violated Due process by forcing Jordan to proceed with counsel
who otherwise did not adequately present Jordan’s issues.
Litt]e V. Streater, 452 U.S 1 at 5-6; 101 S.C t. 2202 at 2205.
The court, ih this instance, did not'give jJordan a meaningful
opportunity to be heard when it refused to allow him to
represent himself and forced him to be represented by an
attorney who refused and simply did not care enough about
jordan’s interest to represent it wholeheartedly. See united
States v. Harbin, 250 F3d 532, at 543 (2001 7% Cir)
¢ Jordan made several attempts to get counsel to either
object to certain questions posed by the State that elicited
prejudicial testimony or for counsel to question, call or recall
certain witnesses about issues extremely relevant to his defense
(as discussed above and below) to no avail. Jordan had no
control over his defense, its presantation, cross examination of
witnesses or the ability to impeach evidence he and counsel knew
to be false, See (page 3&‘-336) which clearly violated his Sixth
and fourteenth Amendment rights see; McKaskle v. Wiggins, 465
U.S. 168, 173; 104 S.Ct 944 (1984). According to Article 1§ 7

of wisconsin’s Constitution, Jordan had a “right to be heard by

himself and counsel” and this is so because “a defendant’s
rights to self-representation under the Sixth Amendment plainly

encompass certain specific rights to have his voice heard. The

11



pro se defendant must be allowed to control the organization and
content of his own defense, to make motions, to argue points of
law, to participate in voir dire, to question witnesses, and to
address the court.” McKaskle, 465 U.S. 168 at 174. Also see Id
at 178. Here, Jordan was not allowed to “present his case in
his own way” yet he 1is expected to suffer from the ineffective
presentation of appointed counsel -that he did not agree with-
and that was otherwise not his. “Scme basic rights can never be
treated as harmless error”, Harbin, supra, 250 F.3d 532 at 542,
and this is one of those rights. “The 14" amendment bars a
state from denying any person a fundamentally fair proceeding.
The due process clause of the federaT constitution thus
prohibits the state from placing undue restrictions upon a
prisoner’s meaningful opportunity to be heard.” Piper v Popp,
167 wis.2d 633, 658; 482 n.w.2d 353 (1992). EVitts v. Lucey 469
Us 387, 393 (1985)

In the case at bar, Jordan was not given a meaningful
opportunity to be heard as he was forced to rely on counsel
when he consistently requested the option to represent
himself, (R.98,-100,112,115,118,148,149) which he could have
done effectively at this limited hearing, Adam v. US EX REL
MCCANN, 317 US 269, 279, 63 S.CT 236. In doing so the court
affirmatively hindefed Jordan’s access to the court Piper v
Popp, 167 wis.2d 633, 658,

If the court felt that the proceedings were too

difficult for Jordan to be representing himself, it could have

given Jordan the option of having standby counsel to aid him

12



whenever it became clear that he needed such assistance. since
the court forced counsel on Jordan and counsel failed to
preserve the record for Jordan’s appeal, the circuit court’s
order should be reversed (R.116, R.138, R. 149) and Jordan
should get another opportunity to preserve the record by
putting forth evidence of his innocence and facts regarding

each withess relevant to that endeavor.

IITI JORDAN WAS DENIED EFFECTIVE ASSISTANCE OF TRIAL COUNSEL

The general principles which apply to Jordan’s claim that
he received constitutionally inadequate representation are well
settled. In Smith v. Wwiggins, 539 uU.S. 510, the Supreme Court
applied this basic principle in expressly determining whether a
lawyer’s pre-trial investigation was constitutionally deficient.
wiggins, 539 U.S. at 523. The Court found that this Tlimited
investigation not only was unreasonabTe under then-applicable
standards, but that it was unreasonable in Tight of the leads
that counsel actually could’ve discovered - Tleads which would
have caused any reasonably competent attorney to realize “that
pursuing these leads was necessary to making an informed choice
among possible defenses. Id at 524. The court also found that,
because counsel | spent insufficient time considering and
developing a trial strategy,- counsel’s failure to investigate
thoroughly resulted from inattention, not reasoned strategic
judgment. Also see State v. Maloney 2005 WI 74 at 123, (quoting
smith v. Singletary, 170 F.3d 1050, 1054 (1999)).

13



Similarly, 1in the case at bar, it 1is Russell Bohach
failure to dinvestigate that assailed, rather than 1informed
tactical decisions made in the wake of a reasonably thorough
investigation. If the test 1is satisfied, relief is required,
“No supplemental, absent inquiry into the fairness of the
proceeding is permissible.” william v. Taylor, 529 U.S. 362
(2001). Jordan need not prove that acquittal is more Tikely than

not or that the evidence 1is legally insufficient but for the

(i

identified errors or new evidence. Kyles v whitley 514 u.s.

419 at 434-35 (1995).

A) Deficient Performance Failure to Investigate and Prepare
For Trial

contrary to  the Circuit Court’s ruling (Appl4-16),
fortunately, it is well recorded that trial counsel Russel]
Bohach made no attempt to contact Jordan regarding trial
preparation until well after 4 months of representing Jordan and
at the very last two weeks before trial (R.16) thus filing no
motions until the day of trial (R.17, 18, 19). However, these
motions and the eleventh hour visit were only a reaction of the
motion Jordan filed (R.13). when counsel refused to accept
Jordan’s phone calls, respond to his letters (R12) or accept any
information at pretrial court hearings (R 64; 5-7). Bohach knew
three months prior trial that Jordan wasn't going to take a plea
and planned to go to trial (R.63; 3). This resulted in counsel
allegedly hunting down 14 witnesses at the last minute. Bohach
testified (that from his experience trial attorneys some times

go 8 months trying to find witnesses and or only to find the
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witnesses after trial) (R148;48 ). Trial counsel’s 11* hour
preparation was unreasonable US Vs Bowers 517 F .Supp 666, 617
(wd. Pa 1981), SCR 20:13 (2), SCR 20:11 ABA commentary (4)
Restatement (Third of agency §§ 1.01, 101 cmt. f (D, 801 and
807 (2006) Also see; Restatement (First) of Agency §§ 385, 385
(1 cmt. a and 385 (2) (1933)

Indeed, The principle is so fundamental that the failure
" to conduct a reasonable pretrial investigation may in itself
amount to ineffective assistance of counsel” Lambert, 388 F.3d
1056, 1063, (CA7 2007) US V. Tucker, 716 F.2d 576, 583 n. 16
(1983),STATE V Lentowski 212 WI 716 (1997). In violation of
this first basic principle these deficiencies were unreasonable
since the case against the defendant wasn’t an average homicide
case. For, the victim(s) had identified Michael Blake Jones as
the shooter. The victim Derrick Clark told three different
detectives that Blake was the driver and shooter (R.75; 248).
The other victim, Antonio Rivera, testified he may have told
detectives Blake was the shooter and shot with the right hand
(R.72; 84). The 3rd victim, Arnell Rhodes, said the driver or
the person behind the driver shot (R.72; 13). 1In light of the
state’s evidence that, (1) Jordan, who has a learning disability
and had a second grade reading level at the time of his arrest
(R.75; 58-59) signed a confession written out (2) and the girl
friend of the suspect “Blake” identified Mr. Jordan as the
shooter (R.73; 26-27). This would have Tead any reasonable
~ “seasoned criminal trial attorney’ to initiate a prompt

investigation especially, in Tlight of Ms. washington being a
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felon (R.73; 43) and being fully aware that Jordan had education
probTem(R 69; 55-75).

However, Bohach testified that his 11 hour visit, which
was (two weeks) before trial, was more than enough time to
investigate at the post-conviction hearing (R.148; 20). However,
during pretrial proceedings attorney Bohach told the Trial Court
something different (R65; 8)°. Furthermore, counsel couldn’t
quite get his story together ahbout the 11% hour visit stating,
“Rather Jordan was extremely uncooperative who refused to give
him name (R.148; 19) or couldn’t come up with names” (R.148:
21). Bohach told the trial court a different story (R.64:14)
“that he didn’t know whether Jordan had name up at Green Bay or

1

not.” In fact, Jordan told the Court that Bohach refused to
discuss information or to discuss the case with him at court
appearances and wouldn’t show up for visits. (R.64; 7).

B) Attorney Bohach Failed to call important defense witnesses

Contrary to the Circuit cCourt’s ruling, (Appl6), pretrial
Jordan gave Bohach 11 names of potential witnesses from police
reports (R69; 4) (App34). However, Jordan felt counsel was being
negligent in the investigation (R.152; 6).
Lee
One of these witnesses was Deyon Lee (App34). The purpose

of calling Lee was to question him about information in a

witness statement that could exonerate Jordan (App 38). The

4 Although, the only person to identify the defendant as the shooter 1in
this case 1is Tashawnda washington, (Blake’s girifriend) However,
Attorney Bohach felt Kolett walker was the state star witness (R.64:8)
who didn’t witness the crime (R 72; 101), yet counsel didn’t even talk
to her (R.65; 8) and this was a week before the new trial date but
noting to the court the <importance of these witness prior to her
additional statement (Id).
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other purpose was to prove Jordan wasn’t 1in possession of
Lee’s phone which the state strongly used as a foundation to
prove its case (App39), (R69; 4), (R.74; 77-78). Both police
reports have numbers to contact Deyon Lee (App38-39) . Attorney
Bohach testified that he didn’t recall Deyon Lee being a
person that was questioned, (R 148; 29) however, Lee was one of
the names attorney Bohach identified as Being one of the names
on the 1list he received from 3Jordan.(R.148; 29). Yet Lee’s
name is no where in the private investigator reports (app28).
Attorney Bohach’s failure was out right unreasonable (R. 151;
29).

Lee testified that although he was running the streets
he could have been contacted at either of the addresses or
numbers provide in the discovery but no such attempt was made
(R.151; 11-12 ). Lee testified that he made efforts to
initiate Jordan’s lawyer awareness to contact him by telling
jJordan’s mother (R. Id.; 16) and if Bohach would have
contacted him he would have testified that: 1) The shooting he
is testifying about happened on 6/22/02 (R. 151:13) about 9:
30pm  (R. 151; 15); 2) that on 6/22/02 Blake and himself
forcibly took money from Jordan. Later that night Lee made
calls to Blake Jones from his own cell phone for some money
(R. Id: 6); 3) that right after the shooting he saw Blake in
the black car they usually drive with four black males; 4) at
this time Blake asked him to hold a gun for someone because
they just got thru shooting at someone on Keefe Street(R Id;

8); 5) the person in the back seat behind the driver with the
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gun name is Q (R. Id: 7) whom name he now knows to be Quincy
(R151; 15); and 6) Lee was receiving threats from friend of
Quincy while at oOshkosh Correctional and became frightened
about testifying until he moved to another institution which
is the cause for any inconsistency. (R Id: 18).
Charley
On 3-20-2003 charley name came up in a police report
involving Kolett walker, and Regina voung (App.31 bottom right).
Bohach explains the significance of securing a statement from
these three individuals (R.65:8). Yet Bohach testified that he
didn’t recall charley as being a person of interest in his
investigation. (R148:30). However, the police report (App 31)
and the pretrial statement of Bohach reflects different. (R65:
8). Contrary to Bohach testimony (R.148;30) charley was living
at 2921 N. 6" st. and 3400 N™ Richards from 2000 until he got
incarcerated in 2003 and that no one contacted him there. The
private investigator contact receipt supports this (R. 150; 30-
31) (App 28-bottom right). If Bohach, would have contacted
Charley he would have testified that he was at the gas station
fixing his car (R150:6-7) and at that time Blake was driving a
black newer model Sebring with a light skinned person in the
back seat, but he didn’t get a good look at who the person was
in the back seat (R150; 7). However, Quincy told charley that
he was the third person in the car and that he was the shooter
(Id; 11). charley, after a short conversation with Blake, Blake
got excited because he saw a maroon car and pulled off a few

minuets Tlater he heard shots (Id.). Moreover, Quincy name 1isn’t
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in his affidavit and that he never told the detectives about
Quincy (R. 150; 28), this was information he didn’t wanted to
relate to the detectives and that the other information he was
using to convey to Jordan’s people for the lawyer to contact him

(Appl4-15).

3. Trial counsel’s failure to present a complete defense by failing
to submit evidence that Jordan is right handed

The Supreme Court has reiterated since State v. Harper,
205 N.w. 2d 1 (1973), that trial counsel and the defendant
may, on the basis of considered judgment, select a particular
defense from among the alternative defenses that are available
weatherall v. State, 73 wis. 2d 221, 242 N.w.2d 230 (1976).
under the circumstances (that Bohach failed to question-
subpoena key witnesses for Jordan defense), the only defense
Jordan had left was to present evidence that Jordan and Blake 1is
right handed. The defense was founded on the victim’'s statement
that Blake fired a “Black Hand gun out his window with his right
hand.” (R.72; 84).

Contradicting to the victim’s statement was Blake
girifriend Tashawnda washington. She stated Jordan was the one
who fired the shots out of Blake window with his right hand from
the passenger seat, and a statement Jordan signed that was
consistent with her testimony. However, the defense for signing
the statement was that Jordan couldn’t read it and was hoaxed
into signing a confession he didn’t make. Although Bohach made
the closing argument about Jordan having a disability, and right

handed, the evidence was never presented to support the defense
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(R.75; 242, 254). 3Jordan Points out to this Court that Jordan
testified how Bohach would double talk him about particular
defenses (R.152; 7). Essentially, stating Bohach refused to
submit the evidence that Jordan couldn’t have read the statement
which was contrary to the detectives’ testimony because he had a
2" grade reading level (App 30, top left corner).

The defense to discredit washington was to concede that
Jordan was right handed and present the evidence when he
testified (App 30, 37 left sides) but explain the rationale and
disadvantages of Jordan actually discharging a firearm with his
right hand from the passenger seat. However, Bohach never
presented that evidence (Id) but made the argument. (R.75; 245-
47)

The problem with this is Bohach had no ideal that Blake
wasn’t going to testify and that the victim was going to deny
the statement they gave to the detective since he didn’'t
question them before trial (that Blake fired a “Black Hand gun
out the driver window with A7s right bhand.” (R. 72; 84).
Again, Jordan points out that he related his concerns to the
Trial Court before trial started about Bohach not questioning
the state’s witnesses (R. 69; 13).with this in mind, the only
shred of evidence left for the defense was not presented. This
essentially Tleft 3Jordan defenseless’. The State, seeing that
Jordan was defenseless, fired back (R.75: 259) and again (R.75;
260-261).

5 In fact, he related to the jury what he assumed Blake, (R.71.34) and
the witnesses-victims would attest to, (R.71:33, 1ine8-12) and went on
a fishing expedition (R.72;80)
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The problem with this 1is the fact there is nothing
“fictional” about Jordan being right handed (APP 30 Tleft side)
and at the time Jordan was arrested he had a 2™ grade reading
level (app 30, top Tleft corner). However, hearing these
statements from the State, the jury realized that attorney
Bohach submitted no evidence on Jordan’s behalf and asked for
evidence of Jordan being right handed, Tleft handed or
ambidextrous (App35-36).

Given the Trial 3Judge’s warning that no questions would
be accepted during deliberation (R.69; 13-14), Bohach didn't
presenting a shred of evidence to support Jordan’s defense, his
failure(s) forced the jury to believe that, in fact, Bohach was
writing a “fiction book.” Counsel’s actions were clearly
unreasonable. (R.75; 260-261).

Since there is no evidence to give inference that Jordan
fired a gun with his left hand, and that such inference would be
unreasonable in 1light of the evidence and attorney Bohach’s
closing argument (R. 75; 245-47), the inference should not be
upheld See Epoch Producing Corp V. Killiam shows, Inc., 522
F.2d 737, 744 (1975).

Hdwever, contrary to the Circuit Court’s unexplained
adopted opinion that attorney Bohach actions were strategic
(App21-22), the question is not whether counsel’s choices were
strategic, but the relevant question 1is whether counsel’s
actions were reasonable. See Roe, 528 U.S. at 481l. Again, the

defense was founded on the victims’ testimony, in which Bohach

21



cross-examined the victims on a fishing expedition, assuming
responses (R. 72; 80).

It is clear that Bohach tip toed around the State’s case and
made an investigation based only on what the defendant had to
share; Courts have frowned upon such inaction in washington v.
smith, 219 F.3d 620, 631 (2001) See Leibach, 347 F.3d 219 at
236

Trial counsel’s deficient performance prejudice Jordan’s
defense a trial

There can be no reasonable dispute that trial counsel’s
errors prejudiced 3Jordan’s defense and that, but for those
errors, there exists a reasonable probability of a different
result, it is the cumulative effect of those error and other
issues raised here that controls, Alvarez v. Boyd, 225 F3d 820,
824 (2000), state v. Thiel, 2003 wr 111, Y 59-60. Jordan will
address the cumulative prejudice in section) (VI.)

IV. NEWLY DISCOVERY OF EVIDENCE ENTITLED JORDAN TO RELIEF

Newly discovery evidence claims, presents a due process
issue, State v. Love, 2005 wI 166, Y 43, n.18, which generally
are reviewed de novo. State v. Coggon, 154 wis. 2d 387, 395
(1990). However, the Courts have stated without explanation
that newly discovery evidence claim are reviewed for erroneous
exercise of discretion. State v. Plude, 2008 wWI 58, Y31. Even
then, factual finding are reviewed for clear error. Wis. Stat. §
805.17(2). And the reasonable probability analysis 1is an issue
of law review de novo. Plude, at | 33. of course, whether

evidence is material and not merely cumulative is also reviewed
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